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Welcome to our newsletter.
In this edition we cover the
following topics:

Who to Choose?

Page 1
• Who to Choose?
Page 2
• Adverse Possession: Paving a
Path to Successful Claims
• Battens Welcomes
Conveyancing Executive Bill
Osborn to its Residential Team
Page 3 & 4
• Claims for Illness Caused by
Exposure to Asbestos
• Start-up and Innovator Visas
• Supporting your Community
Page 5
• Get in Shape for 2019
Page 6
• School Holidays - Child
Arrangement Orders Following
Divorce and Separation

Executors have the legal duty to administer an estate on behalf of
the beneficiaries. Executors have to act unanimously, so if there is
disagreement everything can grind to a halt. It is therefore very
important that you consider carefully who would be the best people
to act as your Executors. There is a common misconception that
beneficiaries cannot act as Executors. They can. In fact, it usually makes
sense for the beneficiaries to also be Executors, as it is in their own
interest to deal with everything in an efficient manner and indeed keep
getting along!

Upcoming events
Please come along and say hello to us at our stands

If I had to pin point what causes more problems than anything else when
administering an estate, I would probably say disagreements between
the Executors.

If there is a dispute between the Executors, then the solicitor who
is acting for all the Executors cannot advise any of them personally.
Individual Executors then need to take their own independent legal
advice. The issue here is obviously the increased costs for dealing with
the administration, as well as the delays for the beneficiaries.
When considering who to appoint, consider not just whether you trust
them as individuals, but whether collectively you think they will get on
well enough to do the job in hand, however challenging. It is possible
to appoint professional Executors such as your accountant, or solicitor.
This can be by themselves, or alongside family members, which can help
matters if things do become fraught, as they will act impartially and
always put the interests of the beneficiaries first.
If you would like more information please
contact Christine Butterfield in our Private
Client Department on 01305 216205 or
christine.butterfield@battens.co.uk

Gillingham & Shaftesbury Show 14 August
Mid Somerset Show 18 August
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Adverse Possession: Paving a
Path to Successful Claims
The Court of Appeal has determined that a paved area could
prove adverse possession.
Background
In 1984, Mrs Thorpe acquired a semi-detached bungalow in
Harcourt Close, Bishopsthorpe, York. Mrs Thorpe decided in
1986 to repave and adjust the surface level of an area of the
forecourt, which formed part of the neighbouring property’s
title. The owner of the neighbouring property did not object
to this.
In 2013, Mrs Thorpe fenced in the area to enclose it and
submitted an application to the Land Registry for adverse
possession. It was this application that triggered Mr and Mrs
Frank, the neighbouring owners, to challenge Mrs Thorpe’s
claim to adverse possession.
Dispute
Mr and Mrs Frank argued that although Mrs Thorpe had
sought to repave and maintain the forecourt, this merely
amounted to temporary trespass and in addition, they had
continued to utilise the forecourt as an accessway.

Outcome
In February 2019, the Court of Appeal determined that Mrs
Thorpe had satisfied the criteria for adverse possession. Lord
Justice McCombe held that repaving and altering the surface
level of an area of land would constitute factual possession
of that area of land, as these are the actions of an occupying
owner. The works are normally carried out on land owned by
or possessed by the party carrying out the works, even if Mr
and Mrs Frank continued to pass and repass over the forecourt. The enclosure of the area of land was not an absolute
requirement, as the land itself had never been enclosed, and
so the permanent paving was enough to satisfy possession.
This case is significant as it establishes that paving an area
of land could be sufficient evidence to establish adverse
possession, although the nature and use of the land remain
determinative factors.
Conclusion
To succeed in a claim for adverse possession, you need to
have possessed the land, to the exclusion of others, without
consent, and so the world at large would conclude that you
were the owners of that land. The period of that possession
is determined on a variety of factors, including whether the
land you seek to acquire is registered at HM Land Registry,
and if so, when it was registered.
If you wish to discuss a
potential claim for adverse
possesion contact Laura Cooke in
our Property Dispute Resolution
Department on 01935 846277 or
laura.cooke@battens.co.uk

Mrs Thorpe was successful for her claim of adverse possession in the First-Tier Tribunal, but the Upper Tribunal (Tax and
Chancery) Chamber overturned this decision. Mrs Thorpe
appealed to the Court of Appeal.

Battens Welcomes
Conveyancing Executive Bill
Osborn to its Residential Team
Battens Solicitors are pleased to announce the appointment
of Bill Osborn to the Residential Property Team.

“I am very excited to be joining Battens and putting the skills I
have developed as a Residential Conveyancer into a traditional firm with a progressive approach to Conveyancing.” said Bill.
Jill Cochrane, Head of Residential Property said: “We are very
pleased to welcome Bill to the Residential Property Department, bringing his experience and local knowledge which will
add strength to the team.”

Bill began his legal career with a degree in law from the University of Southampton, before joining a local firm of conveyancing solicitors in 2005, training as a Residential Conveyancer. Bill worked with the same firm for fourteen years across
several offices, including a long spell as the Office Manager
of the company’s Bristol based office before returning to the
Yeovil and Sherborne area.

You can contact Bill
Osborn on 01935 811311 or
bill.osborn@battens.co.uk

He joins Battens as a Conveyancing Executive and is looking
forward to supporting new clients with his broad property
expertise.
Bill brings a wealth of knowledge to Battens and has extensive experience in sales, purchases, re-mortgaging, transfers
of equity and right to buy matters.
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Claims for Illness Caused by
Exposure to Asbestos
Asbestos is often known as ‘the hidden killer’ because many
people do not know that they are working or living with
asbestos.
Asbestos is the UK’s single greatest cause of work-related
deaths, according to the Health and Safety Executive.
Asbestos was used very extensively as a building material
from the 1950s through to the mid 1980s. Initially, it was very
popular with construction firms because it has a very high
resistance to heat. Since the 1960’s and arguably even before
that time, it has been widely known within the construction
industry that exposure to asbestos was hazardous to health.
The victims of such exposure can usually take legal action
against those who exposed them to dangerous amounts of
asbestos. At Battens we are experienced in dealing with such
claims.
People suffering from asbestos induced illness often do not fall
ill for between 15 and 60 years after they have been exposed
to asbestos. Securing compensation for victims can be made
difficult by the period of time that may have elapsed between
the exposure to asbestos and the diagnosis of asbestos-related
disease. Often the companies that employed victims are no
longer trading, or the buildings in which the exposure occurred
have been demolished. This does not mean that a claim against
such a company cannot be made.
As lawyers who deal with claims for industrial disease, we are
experienced in tracing the insurers of dissolved companies and
obtaining compensation from them, even in circumstances
where the company itself is no longer trading or is insolvent.

Start-up and Innovator Visas
Start-up and innovator visas came into force on 29 March
2019. They replace Tier 1 Entrepreneur visa, which is already
closed for new applicants and the Graduate Entrepreneur
visa which will be closed from 06 July 2019.
Start-up category is for people seeking to establish a new
business in the UK for the first time. Applicants will have
an innovative, viable and scalable business idea, which is
supported by an endorsing body.
You can apply for a Start-up visa if you want to set up a
business in the UK and you are from outside the EEA and
Switzerland.

If you are suffering from an asbestos related illness and
you would like to speak to one of our specialist lawyers to
investigate the possibility of making a claim, please do not
hesitate to call us on 0800 6528411. There will be no charge to
you for discussing this with us.
In most cases, we are able to offer clients a ‘no-win, no-fee’
agreement. This means that, if our client wins, they can claim
our legal fees from the insurer of the company or individual
responsible for their injuries. If the claim is not successful, we
do not charge you for our legal fees. Unlike most lawyers we do
not make a deduction from our client’s compensation for our
own fees.
For more information on this issue
please contact Hannah Brown in our
Personal Injury and Occupational
Disease Team on 01935 846252 or
hannah.brown@battens.co.uk

language. You may not have to prove your knowledge
of English if you have already proved it with your earlier
application, or if you are a national of certain countries.
You may also have to provide proof of savings to support
yourself and your dependants while you are in the UK.
On a Start-up visa you can stay in the UK for 2 years but you
cannot apply to extend this visa. This category does not
lead directly to settlement in the UK, but applicants may
progress into the Innovator visa category, which may lead
to settlement.
Any time already spent in the UK on a Tier 1 Graduate
Entrepreneur visa counts as part of the 2 year.

Before you apply, you must have your business or business
idea assessed by an approved body, who will provide you
with an endorsement letter if your business is viable

You can bring family members with you, may switch to
this visa from another visa category, can take additional
job whilst working for your business. However, you cannot
apply for benefits, work as a doctor or dentist in training,
work as a professional sportsperson or settle in the UK.

To apply for a Start-up visa category, you must be at least
18 years of age and prove your knowledge of English

You don’t have to be the sole owner of the business and
may be a member of an entrepreneurial team.
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If the applicant makes a settlement application, the
endorsement letter must confirm that the applicant
meets all the requisite criteria and has invested at least
£50,000 into the business, which has been actively spent in
furthering the endorsed business.
The number of annual visas to be granted under this
category is far less than the Entrepreneur visas they are
replacing. There are currently 24 endorsing bodies and if
they each give 25 endorsement letters, the total will be 600
per year. Under the Tier 1 Entrepreneur route about 1000
visas per year were granted.

Innovator category is for more experienced business
people seeking to establish a business in the UK. You can
stay in the UK for 3 years under this visa category and it
may lead to settlement in the UK.
Similar prohibitions apply with regards to benefits and
employment as in the Start-up category. However, the
rules are more strict in innovator category as you cannot
undertake any additional employment other than working
for your own business.

There was no advance information or guidance offered
by the Home Office to prepare either the lawyers or the
endorsement bodies for these visa categories. Some
endorsing bodies are not even aware that two new
business visa categories have been introduced. Time will
tell how successful these new categories will be, provided
their life is not cut short as abruptly as their predecessors!
For more information on Start-up and Innovator visas
or any other immigration matters please contact our
Immigration Department on 01225 562581

Entry clearance or leave to remain in both these categories
may be curtailed if an endorsing body withdraw its
endorsement or loses its status.
For both Start-up and innovative categories, the
endorsement body must confirm that the applicant’s
business venture is innovative and genuine, which meets
the market needs and creates a competitive advantage.
The endorsing body will also confirm that the applicant
is actively developing the necessary skills, knowledge,
experience and market awareness to successfully run the
business and increasing the potential for job growth in the
national markets.

Supporting your Community
You may have seen in the local press that the Battens Charitable Trust supports many local causes in your community.
This Easter the Trust donated more the 250 easter eggs to
local food banks and Wessex FM’s Easter Egg Appeal for
local charities and good causes.
The chocolate eggs were donated to the food banks just in
time for the spring holiday, meaning some of those who are
less fortunate receive a small Easter treat.
It is possible for you to support Battens Charitable Trust in
a number of ways. This could be through making a regular
donation, a one off contribution or after you have passed
away leaving a legacy under your Will. All donations enable
Battens Charitable Trust to continue to support all the good
and worthwhile causes in your local community.

To find out more about donating, leaving a
legacy or information about the Trust visit
www.battens.co.uk/ battens-charitable-trust or contact
Louisa Dustan on 01935 811304
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Get in Shape for 2019
With spring in the air and the new financial year approaching,
many businesses will be taking stock and planning for the
upcoming year.
Whatever happens with Brexit, basic employment rights and
obligations will not change – certainly not in the immediate
term. Employers will still have obligations towards employees
– e.g. not to discriminate or to dismiss unfairly. Employers will
still be able to manage those who are not performing, have
unsatisfactory absence levels or who have acted in a way that
amounts to misconducted or gross misconduct – provided
always that proper processes are followed.
2018 saw a significant rise in claims submitted to the
Employment Tribunal for unfair dismissal, unpaid wages,
holiday pay and all types of discrimination (165% in the
April-June 2018 quarter). In 2017/2018, the average awards
in successful claims across all cases ranged from 15k to £31k –
the highest award being £415,227.
With the corresponding costs in defending those claims, not to
mention the management time diverted from the business, it’s
as important as ever to ensure your business is up to date. So
start with an audit of your documents and practices;

• Check your staff handbook. Does it include provisions for
GDPR and an Equal Opportunities policy? Does it cover what
you need for your business? Are staff aware of the policies
and are they followed? If not, update your handbook and
communicate the changes to all staff so they are aware of
your work policies and what is expected of both them and the
business.
• Review your staffing levels. Do you have the right numbers
and the right staff in the right place? Has anything changed
over the previous year (or more), or do you anticipate any
change in direction that might make a possible restructure or
adjustment necessary? If so, get advice early so you can plan
adequately and follow the correct process.
• Are your managers trained to deal with any disciplinary
matters or grievances that might be raised? Do they
understand the process and will it be applied properly and
consistently across the board? If not, consider appropriate
group training – either in house or outsourced. This will
not only give managers confidence in dealing with difficult
situations, but will reduce the risk of incorrect procedures
being followed, or decisions being made that could lead to
claims against your business.
This will not only give managers confidence in dealing
with difficult situations, but will reduce the risk of incorrect
procedures or unreasonable decisions that could lead to
claims.
Taking time to look at even just some of the points above will
go some way to ensuring your business is in good shape for
2019 and beyond.
For more information or further
advice on employment or HR matters,
contact our Head of Employment
Dawn Gallie on 01935 846233 or
dawn.gallie@battens.co.uk.

• Ensure your contracts are fit for purpose. That they reflect
accurately the job, duties and payments and the status of
the employee or worker. Include flexibility in hours and
duties to allow for any changes you might need to make to
meet business needs and adjust for the future economic
climate. Provide for deductions for overpayment of salary
and for reasonable restrictions to protect your business if key
employees leave.

enquiries@battens.co.uk
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School Holidays – Child
Arrangement Orders Following
Divorce and Separation
For many parents, the dilemma of how to keep their
children entertained for six weeks is just one of their worries.
Following a divorce or separation, there is often the difficult
question of who the child is to live with and how they are to
spend their time, especially over the school holidays.
For some families, amicable arrangements can be made
between themselves with no problems. However, sometimes
an agreement is not possible and there is dispute over the
care arrangements.
If there is any disagreement, mediation is usually the first way
to attempt to resolve any issues. This involves both parents
sitting down and attempting to come to an agreement with
the help of a trained mediator.
The majority of cases can be resolved this way but,
unfortunately in some cases, a suitable agreement cannot be
reached by the parents. An example of this is where a child
lives with one parent and they refuse to allow the other to
see their child.

Complications can arise when one of the parents wants to
take their child on holiday abroad. Parents must obtain
the written permission from everyone with parental
responsibility for the child before taking him or her abroad.
An exception to this is where a Child Arrangements Order is
in force and the parent with whom the child lives wants to
go abroad for a holiday and the holiday does not exceed 28
days. In that case consent of the other parent is not required.
If agreement cannot be reached then an application can be
made to the court for a Specific Issue Order, i.e. to determine
whether the child can be taken abroad for a holiday.
For the parent who objects to the other taking the child
abroad they can make an application to the court for a
Prohibited Steps Order, i.e. for an order preventing the other
parent taking the child abroad. Unless the court deems there
is a safeguarding issue or there is concern that the other
parent is intending to permanently remove the child from
England, it will likely decide that a holiday is in a child’s best
interest.
Battens Solicitors Family Department provides practical
legal advice and representation on all aspects of family law,
including children.

When agreement cannot be reached, an application can be
made to the court for a Child Arrangements Order. A Child
Arrangements Order is an order setting out with whom the
child will live and what time they will spend with the other
parent. When considering an application, the court’s starting
point is that it is in the child’s best interest to have both
parents in their life and that they should spend time with
the parent that they do not live with. However, there may
be reasons why it is not in the child’s best interest for this to
happen. The court will weigh up all the information available
and decide what is best for the child. The child’s welfare is of
paramount importance.

If you have any concerns regarding
arrangements for your children,
please contact our Head of Family
Louise Gidley on 01935 846058 or
louise.gidley@battens.co.uk who will
be happy to advise on any matters.

Once an order is made by the court, if either parent breaches
it they could be fined, ordered to do unpaid work or sent to
prison. It is therefore important that both parties fulfil and
adhere to the arrangements set out in the order.
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